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Joy 2 24. 1740. 


INFORMATION 


T 


His Majeſty 8 Advocate, 


AGAINST 


and others, Pannels. 


HE Libel charges againſt theſe Panels; their being 
3 guilty of an unlawful Conyocation in Arms of Per- 
ſons, who, together with the Pannels, made about 
three hundred, or at leaſt a conſiderable Number, 
armed with Guns, Swords and Durks, who were about the 
Beginning of Seprember laſt, aſſembled from different Parts 


ad 


Mr. 1 Mackenzie young ger of Coul 


of the Country, under their reſpective Leaders, and rendez- 


vouzed at Straveigh, a Place belonging to Mr. Mackenzie 
of Coul in the Shire of R, from which they proceeded to 

march into Strathcarron, part of the Eſtate of Charles Roſ5 
of Balnagown in that ſame County; and upon their March, 
and in divers Places in the Country of Strathcarron, com- 

mitted the ſeveral Injuries and Outrages in the Libel ſpeci- 


fied; particularly, that they ſeized or detained as Priſoners, 


the Perſons of Angus Macleod, John Roſs and Finlay Mun- 
70; that they forcibly entred in the Night, the Houſe of 
Donald Roſs Tenant in Invercharron, and terrified Anne 
Ref? his — then going with Child in the 7th Month, to 

7 A com- 


* 2 


Et Y 
compel her to give them Intelligence concerning a Parcel of, 
Cattle they enquired after; Tierney went to the Parks of 


Soyell. belonging to Balnagown, an key by the ſaid Dos 
nald Roſs, where they ſeized and carried off about twenty 
fix Cows and Oxen, with four Horſes which had been there, 

and in the Neighbourhood, kept and grazed for about ten 
Days preceeding, and had been ſeized by Donald Bain Fo- 

reſter ro Balnagown, as treſpaſſing within the Bounds of his 
Foreſt, and by him committed to the Cuſtody. of the ſaid 
Donald Roſs, in the uſual manner, until they ſhould be 
elcheated or relieved by the Owners, or otherwiſe lawfully 
reſtored. CET - cok RE a ing; 

3 That with the Cattle thus ſeized, the ſaid Band of armed 

Perſons, proceeded in their March, paſſing through and de- 

| ſtroying growing Corns, till they came to Braelangwel, a 

| Houle belonging to Balnagoum, where they cut down and 

| deſtroyed ſeveral young Trees, and broke the Windows of 
| | the Houſe; that in their March one of their Number attackt 

| Mary Munro in the Libel deſigned, and abuſed her in fuch 
manner as ſhe was obliged to keep her Bed for ſeveral Days 

| thereafter. J)) En 2 ON 

} That the ſaid armed Band, or a Party of them, entred the 

| 2 Houſe of Donald Bain, and thereafter that of Alexander 

| Macpherſon both Foreſters to Balnagown, and in both theſe 

| Houſes affrighted the Perſons there dwelling, and rumaged 

. the Houſes, and carried off Cloths, Arms and Cattle that 

| were found in or about the ſame, to. the Diſtance of ſome, 
Miles from the Houles of the Poſſeſſors, and that after ha- 
ving committed thele and other Outrages, the faid armed Bo 

dy marched out of the Country of S7rathcarron towards 

be Lochbroom, with the Cattle which they had leized in the 

| Parks of Soyell., where they had been about ten Days in the 

| | Cuſtody of the ſaid Donald Roſs. t. Ee 


| And it is charged as an Aggravation, that all this happene& 
| within the Shire of Roo, where it is prohibited by Law for 


any Perſon; or Perſons to have in their Cuſtody, or to uſe or 
bear any warlike Weapons upon any Occaſion whatſoe ver, 
other than in the Caſes by the Law excepted. | 
The Occaſton of this extraordinary: Proceeding will appear 
to have been no other than this, That the Water of Duchrae, 
runs betwixt the Foreſt belonging to Bainagown, ſitu- 
ated on the Eaſt-ſide thereof, and Lands belongingto Mr. 
Mackenzie of Cont on the Weſt- ſide, and it appears that 
_ Batuagown alledges that the ſaid Water is the March, and 
that Coul on the other Hand claims as part of his Property 
the Grounds lying immediately on the Eaſt Side of the ſaid” 
Water, and betwixt that and the Tops of the Hills on that 
Side, and which of theſe Claims are beſt founded in Right 
or Poſſeſſion, it is not competent or material in this Trial to 
enquire, but in purſuance of the Claim that is maintained on 
the part of Ba/ragowy, That his Foreſt reaches Eaſt ward as 
far as the Water; Donald Bain Maccormat, one of the 
Rangers of the Foreſt, did on the 21ſt of Auguſi laſt, find a 
Parcel of Cows and Horſes on the Eaſt - ſide of the Water of 
Dachrae, and within what he reckons the Bounds of che 
Foreſt, and ſeeing with, or near theſe Cattle, one of Coul's 
Herds, he asked the Herd: to whom theſe Cattle belonged 7 
And was told that they belouged to Caul and his Tenants ; 
to which the Foreſter replied, That he had Orders to ſeize 
any Cattle found in the Foreſt, but that he would not do 
it without ſufficient Witnſſes to prove where he found them, 
and accordingly he returned next Day to the ſame Place, be- 


ing the 22d of Auguſt laſt, about the middle of the Day, and 


in Preſence and with the Aſſiſtance of three of R of Pi- 
 calny his Tenants, Donald Chiſholm, Donald Fraſer and 
Robert Roſs and Alexander Brown, Soldier in one of the 
independent Companies, then ſtationed in that Neighbour- 
hood, ſeized upon the Eaſt Side of the Water of Duchrae, 
twenty ſeven Cows and Oxen, and three Horſes, and car- 
ried them to the Park of Seel near Bractiangwels, * or- 


— ———— — 


dinary Place for detaining all Cattle taken in the Foreſt, and 
| a Place where there is plenty of Graſs and Water. 5 
| Soon after this Seizure was made, Mr. Mackenzie of 
| Coul got notice of it, and well knew that the Cattle had 
been leized, as alledged to be treſpaſſing on the Foreſt, and 
he received a Letter from Mr. William Baillie Chamberlain 
to Balnagown, making an Offer to reſtore thoſe Cattle, in 
caſe he Coul would be pleaſed to reſtore certain Cattle be- 
longing to Ba/nagown or his Tenants, which Coull had in 
like manner poinded about two Months before, as treſpaſſing 
upon his Grats; Mr. Baillie's Letter is in Coul's own Hand, 
but the Return to it bears Date at Coul the 31ſt of Auguſl. 
directed to Mr. HVilliam Baillie Chamberlain to the Laird 
of Balnagown, and begins with theſe Words, I received 
your Letter, making offer of the Cattle you have of mine, 
on ſending you the Cattle I found in my Graſs in June 
Rh : TT 3 Et one 
Mr. Mackenzie of Coul was, no doubt, at Liberty to 
accept or refuſe the Offer made him upon a Condition, as he 
thought fir, and he might have his Reaſons for refuſing it; 
but this Intercourſe with Mr. Baz//ze gave him certain no- 
tice of what he well knew before he heard from Mr. Baillie, 
that the Cauſe of ſei ging thele Cattle of his or his Tenants 
by the Ranger of the Foreſt, was in reſpect of an alledged 
Treſpaſs upon the Foreſt, and upon his getting a Letter from 
Mr. Baillie, acknowledging that the Cattle fo ſeized were 
in his Poſſeſſion, he Coul was lure of a Perſon an/werable to 
him for the Value of the Cattle, or for any Damage they 
might ſuffer, in caſe he could make it appear that they were 
_ wrong fully ſeized. 2 or EE aan 
Bur inſtead of ſeeking his Remedy in an orderly or legal 
Manner, it appears that Coz/ took the Reſolution to do him. 
{elf what he thought right by Force of Arms, and to gather 
together a Number of his own People armed, and call upon 
the Aſſiſtance of the other Defenders his Friends to furniſh 
8 each 


each of them his Contingent; and with this united Force ren- 
dez vouzed at a Place appointed, they enter the Country. of 
Strathcarron more guerrino, and, in the Night berwixt the 
Ach and 5th of Seprember, almoſt a Fortnight after the Cat- 
tle were ſeized, carried them off from Joye// the Place where 
they were kept, under the Care of Donald Roſs a Tenant: 
and Servant of Bainagows's, and thus proceeded to do him- 
ſelf Right, as he thought, and to take Reparation of a ſup- 
poſed Wrong done by his Neighbours and Country men, as 
if they had not been all ſubject to the ſame Sovereign, the 
ſame Laws and Courts of Juſtice, but in a manner ſuitable 
to a State of Nature, as if the Country of Strathcarron had 
been that of a foreign Enemy or independent State, which 
might be invaded on Provocation given, with an armed Force 
by oy Party injured, and his Confederates aſſembled to- 
: o It may well be conceived, that the Inhabitants of Strath- 

carron, the Tenants of Mr. Ro/s'of. Balnagown and their 


Families living there at Peace, and under the Protection of 


the King and the Laws, were not a little aſtoniſhed at ſuch a 
ſtrange Appearance as a little Army, entring and traverſing 
their Country, and committing there ſuch Acts of Violence 
and outrage as they thought fit, as happily there was no Force 


raiſed to oppoſe them, whether that was owing to the People 


of Strathcarron having no Arms amongſt them, or that 
they were ſurprized or had not Time to aſſemble together 
| for their Defence, tho' they could not know what Miſchief 
might be intended by theſe Invaders; or poſſibly they were 
ſo wiſe as to forbear offering any Reſiſtance, truſting to the 
Protection of the Law, and that ſuch an: atrocious Infulr 
upon all Law and Government would not be ſuffered to paſs 
After Coul and his Confederates had accompliſh'd this migh- 

ty Feat of recovering, by an armed Force, the Cattle ſeized 
by Balnagown's Foreſter _ a Fortnight before, and this 
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accompanied with the other Outrages in rhe*Libel ſer? forth 


and above mentioned, the Newb of this domeſtick Armament, 


without lawful Authority, ſo unprecedented in the preſenir 
Age, gave no ſmalli Alarmꝭto the other peateable Subjects ĩnẽꝰ 
the ſame County and two of the Depary-ſherifis'of tie Counn- 
ty did their Duty in taking a Precognition; or exartiinitig? 


Witneſſes, in order to kno the Truth of the Caſe, and a- 


bout the ſame Time ſuch Repreſentations and Complaints 


were made, both at Edinburgh and elſewhere; particularly. 


in hehalf of thoſe more! immediately! concerned in Mr. R 
of Baluagoum, a Minor then abroad, upou whoſe Eſtate 
theſe uncommon Outrages were committed. that his Maje- 

ſty's Advocate, led by no partial Favour or Prejudice to any 


Name or Kindred, nor relying ſolely upon his Judgment. 


found himſelf under a Neceſfity,-that this Bnormity'of ſo bad 


Example ſhould not be oyerlook'd, but proſecuted at his In- 


ſtance, to the End that the Defenders, and, by their Ex- 
ample, all the Lieges, and eſpecially thoſe in the Highlands, 
may be taught to /h their Redreſs of any real or ſuppoſed 
Wrongs from the Law, and not to tale it by Force at their 
own Hands; and'thar there is ne Part of the Country where 
the Subjects are under! a Neceſſity! to defend themſelves by 


Force of Arms, but that being illegally in vaded or attacked. 


the Law itſelf will be ſtrong enough to give them Protection 

This was the real and ſole Motive of bringing this Proſe- 
cution at the Inſtance of his Majeſty's Advocate, and if there 
were any different Views entertained by any Perſons who 


gave or procured for him Information of the Facts; it is what 
he neither knows nor is concerned with; if the worſt ſhould 
be ſuppoſed, it could not alter the Caſe; namely, that private 


Animoſities had contributed to bring publick Crimes to Light, 
though truly in the preſent Caſe the Violence was ſo open and 
manifeſt, that it was hardly poſſible it could either efeape Dif- 


i. 


ch very or! Proſecution] or-that there could be any Difficalty* 


in finding the Proof. 


The principal Thing charged in the Libel is the vis publi. 


ca & ar mata, which the Defenders, upon ſo trivial an Occa- 
ſton, have taken upon then to uſe, and which, if it ſhould 
g0 unpuniſſlied, might be attended with the moſt dangerous 
_ Conſequences, and open a Door to bring back this Country: 
into that State of Batbarity which but to long prevailed. 
wherein private Feuds betwixt Neighbours were proſecuted 
with mutual Hoſtilities, Rapine and Blood - ſhed, as if the 
Country inhabited by every Tribe, or the Eſtate of every 
Heritor, had been a little ſeparate independent Sovereiguty, 
and no ſuch Thing as publick Law or Government in the 


Such was but too long the unhappy Condition of this Coun- 


try, and it was not confined tothe Highland Parts of it on- 
ly. but was too frequent in all Parts; and it was a Situation 
which every good Man is apt to look back upon with Hor- 


rour, and to be deeply ſenſible of the Bleſſings of Peace, Ci- 


vility and Government which the whole Country now en- 
joys, when Men may live in their Houſes with Quiet and 
Safety. without making themſelves ſtrong Holds or Fortifi- 
cations, and may travel abroad in the Fields and on the High- 
ways, without being accompanied with an armed Band for 
their Protection; the leaſt Attempt therefore to revive thoſe 
Practices, which, if they ſhould prevail, and come again to 

be cuſtomary, would reduce the Country to the ſame deplo- 
räble Condition; is an Iniquity and a Crime well deſerving 
to be tried and puniſned by the Authority of the ſupreme 
Court, and to be proſecuted at the Inſtance of his Majeſty's 
Advocate, to give the more effectual Check to ſuch lawleſs 


Proceedings, and to maintain the Authority of Government, 


and the Peace and Tranquillity of the Country. 


If the like Facts, with what are here libelled, had been 


committed in the City of Edinburgh, or in the W 


by 
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hood thereof; if any 1 whoſe Cattle had been 
2oinded by the Servants of a Neighbour, as treſpaſſing upon 
is Grounds, had taken the Fancy to get together ſome ſcores 
or ſome hundreds of armed Men, and therewith to enter up- 
on the Eſtate, or into the Parks of his Neighbour, and after 
terrifying and abuſing ſeveral of his Servants or Tenants, car- 


_ ried off the poinded Cattle in this warlike Manner, the peace- 
able Subjects of 7he/e Parts would have been not a little a- 


larmed and ſurpriſed at the Fact itſelf. and more fo, if they 


| ould perceive it overlook'd or neglected by the Officers of 


the Law, without any Complaint or Proſecution for ſuch an 
enormous Breach of the publick Peace; and the Quality of 


the Facts charged in the Libel is the ſame as if they had been 


committed in the Shire of Mid. lothian, but with this Diffe- 

rence, that having been committed in the Shire of Ro/s, and 
ia the Highlands thereof, a Country diſarmed by the Law, 
it is ſtill more neceſſary that ſuch an Attempt ſhould not be 
ſuffered to go unpuniſhed, becauſe it is here more likely to be 
attended with a Repetition of the like Diſorders, and to be 


productive of more miſchievous and fatal Conſequences; for 
if one Heritor ſhall be permitted with Impunity to invade the 


Eſtate or Country of his Neighbour with armed Force, upon 


no greater Proyocation or Pretext than to reſcue and bring, 


off a few poinded Cattle, the Inhabitants of rhe Country 


thus invaded and inſulted, if they ſhall not find themſelves 


protected by the Law, will be but too apt to do themſelves. 
Right in their Turn by Force, either to repe/ with Arms the 
next Attempt of the like Kind, or poſſibly to make ſome Re- 
priſal or Return for the Afront they may think they have 
received, and at this Rate the Country might ſoon be- 
come a Scene of Rapine, Blood-ſhed and Barbarity; and there- 
fore, to give an early Check to the firſt Act of open Vio- 


lence, and to prevent the like or worſe in Time eoming, this 


Proſecution is now brought againſt Mr. Mackenzie of Cont, 
and ſome of his principal Confederates or Accomplices in this 
. e el ENOTr» 
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enormous Riot, and againſt five or ſix of the lower Peo- 
ple, to the End that the others of their Rank may be taught 


that there are ſome Bounds to be ſer to their Submiſſion and 
Obedience to their Maſters, and that they cannot follow 
theſe in committing Crimes or Treſpaſſes without feeling the 
Weight of Government and Law, as a Power ſuperior to 
rn under whom thele meaner People immediately 
nie „„ 3 ale; Ls 
The Libel was brought againſt fifreen Perſons in all, moſt 
of whom were the Leaders of the Armed Multitude in the 


Libel mentioned; and every one called in the Libel as De- 
fenders, were in like Manner named and deſigned by the 


Witneſſes in the Precognition, as having been preſent, and 
aſſiſting in the Facts libelled; but upon farther Information, 
the Purſuer had Reaſon to believe, that the Witneſſes were 


miſtaken as to Three of the Defenders, and have taken ſome 


other of the Perſons preſent to be theſe; upon which the Pur - 


ſuer at the firſt Calling of the Libel deſerted the Diet as to 
Theſe Three, and the Debate upon the Relevancy proceeded 


_ with reſpec tothe reſt. 7h nw 

And for them the principal Defence offered was, That on 
the 3d Seprember laſt, the Defender Mr. Mackenzze of Coul 
_ preſented a ſigned Information, charging five Perſons therein 
named, as guilty of Theft or Stealing from him and his Te- 


nants the Cattle libelled, and thereupon obtained from Alex- 


aunuder Mackenzie of Davochmaluack, one of the Sheriff- 
2 Roſ, a Warrant to apprehend four of the Perſons 
in 


ormed againſt, and to commit them to the County-Goal; 


That the Defenders, and all the other armed Perſons with 
them aſſembled. were no more than the Party that accompa- 
nied the Sheriff- officer for the Execution of this lawful War- 
rant, and having enter'd the Country of Strathcarrosn in 
Search of theſe Thieves, they happened to diſcover the 
Cattle that had been ſtoln, and did another lawful Act in 
taking back and carry ing * their own Goods. 1 

E e 8 The 


The Inſtrumenr produced for' verifying this Defence, or 
upon which it was pleaded, is the very Thing which affords 
a Reply to ir, and demonſtrates the Inſufficiency of the De- 


fence; and that Mr. Mackenzie of Coul, after having be- 
ſpoke his Confederates, and being ready to ſet about his EX 
pedition, was conſcious to himſelf he was about to do 4 
Thing, for which he might juſtly be called to Account, and 
therefore thought it proper to provide himſelf with ſomewhat 


that might have the Appearance of a lawful Warrant, which 
yet in reality is no more than an affected Appearance or Co- 
lour, which the Purſuer infiſts cannot poſſibly juſtify or au- 
thorize the Proceedings libelled. 5 8 


* 


The Writing produced for the Defenders is to the follow 


ing Effect: To Alexander Mackenzie of Davochmaluak, 


«« Sheriff-depute of the County of Ro/5, the Information of 


« Alexander Mackenzie younger of Coul, Advocate, ſhews 


„ eth, That upon the 22d of Anguſt 1739, Donald Bayne 
«© Maccormat, commonly deſigned Ranger of Balnagown's 


_ «« Foreſt; Robert Roſs, Donald Fraſer, and Donald Chi. 


« ſholm, all in Corrievulgie, did in Company with others 
«++ their Aſſociates, all armed by Order and Warrant from 
«« I/iliam Baillie Chamberlain to Ba/nagown, come to the 
Ground of the Graſings of Duchrae, pertaining in Pro- 
«« perty to the Informer, and poſſeſt by his Tenants, and 
from thence ſtole and theftuouſly carried away in the 
«« Night-time, the Number of 18 Cows, 9 Oxen and 4 Hor- 
«© ſes, belonging to your Informer and his Tenants; hic 
the ſaid Prins complained on do ftill detain and with. 
« hold, and are thereby guilty of the Crime of Theft; and 
«« as your Informer intends to proſecute them for the ſame, 
„therefore grant Warrant to your Macers and other Offi- 
«« cers of the Law, to ſearch for, apprehend and incarcerate 
the Perſons of the ſaid Villiam Baillie Chamberlain to 


_«« Ba/nagown, and the others above named.” 


This Information appears upon the very Face of it, as well 


nas from the Circumſtances of the VR to have been moſt 
affected and calumnious, the very firſt Perſon complained 
upon, as ſtealing Coul's Cattle from the Graſings of Duch- 
rae, is Donald Bayne Maccormat, ſaid to be commonly de- 
ſigned Ranger of Haluagouu's Foreſt, which Deſignation 
points out what Coul could not but very well know, that 
the Seizure of the ſaid Cows was made by the ſaid Donald 
Bayne, in virtue of that very Character under which he is 
accuſed of ſtealing them. booed 3 
_ '241y, This farther appears from the Information itlelf, 
where it is faid, that this pretended Stealth, was made by 
Order of William Baillie Chamberlain to Ba/nagown; and 
it is very likely that he, as Chamberlain, was the Perſon 
who gave Directions to the Ranger of the F oreſt, to ſeize a- 
ny Cattle that ſhould be found on the Eaſt- ſide of the Water 
of Dwchrae, which his Maſter claims, and he underſtood to 
be Part of the Foreſt; but ſurely Coul could not ſeriouſly - 
mean to charge Mr. Baz//z2 the Chamberlain, as an Out- 
 hounder of Thieves, to ſteal Cows from a neighbouring 
Gentleman, in the common and known Senſe of the Crime 
of Theft, and the only Senſe which could warrant an Appli- 
cation for a Commitment either of that Gentleman ot the o- 
ther Perſons as Thieves. | 
And. 3dly, This further appears from the laſt Words of 
Coul's ſigned Information, where it is faid, Which Catile 
the ſaid Perſons complained on do ſtill detain and with-hold, 
and are thereby guilty of the Crime of Theft. where there 
is a Fact and an Inference; the Fact was true, that Mr. Baillie 
and the Servants of Balnagou acting under him, did till 
detain and with-hold the Cattle which the Foreſter had 
ſeized on the 22d of Auguſt, and theſe Words plainly refer 
to the Treaty and Letters which had paſt betwixt Mr. Bail. 
lie and Cont on that Subject, wherein Mr. Baillie had of- 
fered to reſtore to Cont his Cattle that had been ſeized as 
treſpaſſing in the Foreſt, if he Coul would be pleaſed * re- 
„ es N | | OIG 
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ſtore the Cattle which he had ſeized in June preceeding, as 
treſpaſſing upon his Graſs; and if Coul's Cattle were truly 


feized in the Foreſt, as Mr. Bazllze verily believed, it was a 


very fair and neighbourly Offer: And ſuppoſing the Queſtion 
touching the Property of the controverted Ground betwixt 
Balnagoum and Caul to be ever ſo doubtful, it was a moſt 
unwarrantable and injurious Inference that Coul draws from 
Mr. Baillie ſtill detaining and with- holding the Cattle that 
they had ſcized, that they are thereby guilty of the Crime 


of Theft; that is a Term which no Man ought wantonly to 


beſtow upon another, eſpecially under his Hand, and it was 
here more than wantonly done, it being manifeſt that Cons 
did certainly know that the Seizure had been made by the 
Parties he complained of, whether Mr. Baillie who directed. 
or the Ranger of the Foreſt, who acted, in Proſecution of 
their Duty to Ba/nagowntheir Maſter, and in order to aſſert 
and maintain his Right and Poſſeſſion of the Grounds on 
* 7 Eaſt Side of the Water of Duchrae, as part of his Fo- 
reſt. „ C | 

The firſt Reply therefore to the Defence is, That the In- 
formation ſigned by the Defender Coul does upon the very 
Face of it prove that it was affected and calumnious; that 
he himſelf who ſigned ir, was conſcious there was truly no 

Theft in the Caſe, and conſequently it was calculated purely 

to afford a Cover or Pretext for the violent Proceedings li- 

belled, and for which Coui muſt have made his Preparations 
before the Deliverance on this Information, which bears Date 
the zd of JSeprember, that is the 3d Day after he himſelf had 


writ the Letter above recited to Mr. Baz//ze,and the very Day 


before the Rendezvous of his Forces at Sfrathvergh 
The Warrant granted on the ſaid 3d of 2 by A. 
lexander Mackenzie of Davochmaluak, reciting briefly the 
Information given him by Alexander Mackenzie younger 
of Coul againſt Donald Bayne the Ranger of Balnagown's Fo- 
reſt, and the other four Perſons excluſive of Mr. Baz//ie, 
4 | . de Ne 


** Requires Mardoch N one of the Sheriff. officers, 
to go with a competent Party, hey always behaving in 
ferme of Law, to ſearch for and ſeize the forenamed Per- 
„ ſons, and commit them tin Gall. - 

It appears that this Sherift-depute himſelf thought it would 
be a little too hardy upon Coul's Information to give a War: 
rant againſt: Mr. Baz//ze as a Thief; and it looks as if he 
had been partly let into the Secret of the Uſe that was inten» 
_ ded to be made of his Warrant, when Murdoch Mackenzie 
his Officer is ordered to go with a comperent Party; and it 
ſhows ſome Diffidence on his Part, that Coul the Informer 


might ſuffer himſelf to be tranſported too far, when he adds 


theſe Words, They always behaving in terms of Law, which 
was however in itſelf a very proper Caution, and whether it 
Was obſer ved or not, is now ſubject to the Judgment of this 
Cum. 7 85 1 : 5,0] 
And to the Defence, it is in the ſecond Place replied, That 
had the Defender's Deſign been truly to apprehend the Per- 
{ons whom Coal had been pleaſed to call Thieves, it was by 
no Means a competent Party for accompanying a Sheriff- 
officer, to aſſemble two or three hundred Men compleatly 
armed, from differentParts of the Country, and this without 
any ſpecial and expreſs Warrant from the Sheriff, or parti- 
cular Cauſe ſhown for aſſembling the poſe commitatus, but 
ſingly an Order to his Officer to go with a competent Party 
To apprehend four Men alledged to be Thieves. It may be 
true that was pleaded for the Defenders, That the Law has 
not precilely defined what Number of Men ſhall be a compe- 
perent Party on ſuch an Occaſion ; In that there may be ſome 
Variety according to Circumſtances, but this Party was in 
ſuch an extreme, or ſuch an exceſſive Number, that rhe Pur- 
ſuer apprehends it may ſafely be judged to have been more 
than competent; and it would be a thing of bad Example 
and Conſeq uence, if it were lawful for Gentlemen in thoſe 


Parts, or in any part of the Kingdom, on pretence of executing 


a Warrant of this kind, ſuppoſing it had been bong fide ob- 


tained, or of executing a Caption or any other Proceſs of 
the Law, to muſter up as many hundred armed Men as they 
ſhall think fir, or be able, out of their own Followers, and 
thoſe of their Friends, to aſſemble toget ger. 
But 34ly, Ir was replied, that ſuppoſing for Argument's | 
Sake the Information had been ona fide obtained, and thar 
the Numbers brought together. to accompany the Officer, 
had been no more but a competent Party for apprehending 
four alledged Thieves; yet where was the Warrant for the 
Defenders forcibly ſeizing and carrying away the whole Par- 
cel of Cattle libelled from the Cuſtody of Donald Ro 
Balnagown's Servant, where they had been from the 22d of 
Auguſt till the 4th of Seprember. The Defenders Council 
were pleaſed to contend, that this was a lawful Act without 
any Warrant or Authority, as being a Party's recently re- 
covering his own Goods rob'd or ſpulzied from him; but be- 
fades that, Coul the principal Party well knew there was no 
Robbery or. Theft in the Caſe, it. was far from being recent, 
after the Diſtance of 13 Days from the Seizure of the Cat- 
tle. This was the very Excufe that was made in the late 
Caſe of Sir Fames Stewart of Burray, for his paſſing over 
to the Iſland of Faray, on Pretence of taking back Cattle in 
the Poſſeſſion of Hary Mowat there, where they had been 
for the Space of Io Days; but this Defence did not juſtify 
the violent Proceeding of Sir James Srewart in that Cale, 
tho' inſtead of ſome hundred armed. Men he had nothing but 
a Boat's Crew along with him. e 
It was therefore a moſt illegal Act in itſelf, and for which 
it is not pretended there was any Warrant obtained from the 
Sherift-Depute, that the Defender ſhould forcibly carry a- 
way theſe Cattle when they had been almoſt a Fortnight in 
the Poſſeſſion of Ba/nagown's Servants: It was at worſt a 
mute Point whether they were not lawfully ſeized as treſpaſ- 
ſing in the Foreſt, if they were truly ſo, they. were liable to 
be eſcheated; and until that Queſtion ſhould be tried, it was 
not lawful for Coul and his Accomplices to invade Sfrath-. 
h 23 carron 
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Fearron with an armed Force; and toreſcue and recover theſe 
Catrle, which for any Thing he knew. were become the 


— lawful Property of the Owner of the Foreſt ;. but he took 


upon him to be Judge and Executer likewiſe in his own Caule, 
and this after ſuch: Manner, as amounted. ro a moſt: enorm- 
ous Riot, taking that Redreſs by Force of Arms, which, if 
he was truly lefed, the King by his Laws or Juſtice would 
have given him: And the Defence founded on the Warrant 
which Coul obtained upon his Information above recited, 
can nowile ſerve to juſtify the Facts libelled, none of which 
were done in Conformity to that Warrant; but on the con- 
trary, that Information makes the Matter worſe, as it was 
viſibly calumnious and affected, in order to afford a Cover 
for the After - Proceedings, but the Purſuer apprehends too. 
thin a one to ſerve the Defenders Purpoſe in the Judgment 
J | CR =» THESIS * 
This was the Sum of the Debate on the Capital Defence 
oſtered for the Pannels, and upon the other Topicks that 
were advanced for them, the Purſuer conceives it unneceſ- 
ſary to enlarge; it was alledged, that upon Suppoſition that. 
the firſt Defence for juſtifying their unlawful Convocation 


and Reſcue of the Cattle was good, the other Acts of Vio- 


lence complained of in the Libel could only be relevant a- 
gainſt the Defenders, in ſo far as they had a particular Ac- 
ceſſion to the fame. But to this it is replied, rt, That the 
Purſuer hopes upon the former Argument he has ſhown, that 
the whole Enterprize was unlawful, and conſequently the 
whole Company; and eſpecially the Defenders who were 
their Leaders, are anſwerable for every Irregularity commit- 
ed by the armed Company, whom they have unlawfully 
brought together. And 24%, If Gentlemen ſhall think fit 
to aſſemble together with ſuch a Multitude of armed Men, 
upon no other Pretence than to accompany a Sheriff. Officer 
to apprehend three or four alledged Thieves, they are at 
leaſt anſwerable for the Conduct of that /aperfiuous Multi- 
tude, and that they ſhall do nothing but in exact Conformi- 
ty to the Warrant under which they pretend to act. 5 


Certain 


Certain Exceptions were alſo taken to the Form of the 
Libel ; and firſt of all an Obſervation was made upon this 
Clauſe in rhe Major Propoſition, ©* That the con vocating 
** together a Number of Men in Arms without lawful Au- 
«« thority, eſpecially when the {ame is done in a warlike, or 
after a regular Manner, by diſtributing ſuch Men into dif- 
6 ferent Bands under their reſpective Leaders or Comman- 
ders, is a Crime,” where Exception was taken to the Pro- 
priery of the Word regular; but the Senle in which that is 
uſed is evident from the whole Clauſe, and is truly an Aggra- 
vation, in as much as it is a more deliberate and dangerous 
Treipaſs to aſſemble Men in Arms, and march with them 
more guerriuo, than for the like Number of Men to get to- 
gether in a Mobiſh or Tumultuous Manner, tho' they are 
both highly irregular in that Senſe, as being unlawful and 
inconſiſtent with the Order. of Society. 21 4 „ 
It was next objected, That the Places where the Crimes 
libelled are charged to have been committed are not ſufficient 
ly pointed out, and ſome Learning was unneceſſarily beſtow- 
ed to prove that the locus delicti muſt be libelled; and if it 
is not lo in this Libel, the Purſuer muſt fubmit to the Court, 
and refer to the Libel itſelf, which bears, that the Rendez- 
vous of the Army was at Irrathvezgh, belonging to Cont, 
in the Shire of Ro, where they took the firft two Priſoners, 
Angus Macleod late Servant to Robert Munro in Kinouchtes 
ach, and Fohn Roſs alias Dow in Glenmore; where it was 
objected, That the Places mentioned in the Deſignations of 
_ theſe Priſoners are not particalary deſcribed; but theſe Places 
are not the locus delicti, and where ever the Perſons lived, it 
was a Crime to make them Priſoners, and would have been 
relevantly libelled, if nothing more had been told but their 
Names, or even without their Names; that they made Priſo- 
ners of two Men to the Purſuer unknowVw n. 
Then the Libel proceeds to charge, That the Defenders 
and their Accomplices having, upon the Morning of the 4th 


- 


ce of September, taken their Repaſt, they proceeded to draw 
up and diſpoſe their Men in a warlike Manner, in different 
«« Bands, and marched into the Country of q trathearron, Part 
«« of the Eſtate of Bal/nagown in the ſaid Shire of Roſs, and 
in their May they ſeized Finlay Munro in Corrtvaghan;” 
where it is evident that there is no ſuch Abſurdity as reciting 
the Breakfaſt as any Part of the Charge, for that is mention- 


ed obiter as one Evidence of their Numbers, that having con- 


ſumed ſo many Proviſions, they proceeded to commit the 
Trelpaſſes after mentioned. Ftrathcarron is well deſigned, 
and as they traverſed a great Part of it, it was impracticable 
ro point out a particular Spot, and yet the Houſes or Places 
are mentioned where ſeveral Diſorders were committed, and 
firſt, That in their Way they ſeized Finlay Munro, that is, 
upon their March from Strathvezgh to Strathcarron; and 
as.to all the other particular Places ſpecified, ſuch as the Houſe 
of Donald Roſs in Invercharron, who had the Cuſtody of 
the poinded Cattle, the Parks of Soyell where the Cattle were 
Kept, the Houſe of Brae/angwell belonging to Balnagown, 
and the Houſes of Donald Bayne and Alexander Macpher- 
on his Foreſters: All theſe are plainly pointed out in the Li- 
bel to ly within the ſaid Country of Strathearron, being 
mentioned as the Places of the ſeveral Particular Facts charg- 
ed, after it is ſaid that the Defenders marched into the Coun- 
try of Sfrathcarron, and after all the Particulars enumerat- 
ed. The Recital is cloſed with theſe Words, And after 
having committed theſe aud other Outrages, the ſaid arm- 
ed Body marched away out of the Country of Szrarhcar- 
5 *. towards Lochbroom with the Cattle which they had 
„„ ũ r RE 1/3. Ry 
| Certain other Matters were thrown out by or for the De- 
Fenders, that were extremely foreign to the Trial now de- 
pending. and ſome of them ſuch as the Purſuer apprehends, 
for other Reaſons, it had been more proper and decent to 
have forborn, and as it is to be hoped that nothing of that 
Kind will enter the Defenders Information, no farther No- 
tice all be taken of theſe extrancous Matters than 7 ob- 
e | 1 3 A 


eve, tha if the Defenrytd 2 of them, .have Reaſon, 
to complain either of the Sheriff-deputes for negleRing os, 
counter-aCting their Duty, or of any private Perſon for injur- 
ing them, that as this can afford no Defence to the Pannels 
as to the Matters here libelled, fo the Law is open to them, 
and the Purſuer of this Action, who docs it merely. in re- 
ſpect of the Duty of his Office, will be no leſs ready to give 
his Aid and Concarrence towards vindicating any real Wrongs 
of which theſe Defenders may have Cauſe to complain. 
At the ſame Time the Purſuer may here take Notice, Thar. 
whereas one of the Grounds of Complaint againft the two 
Sheriff-deputes of Ro/F other than Davochmaluak,; was, that 
being applied to, they had refufed to grant ſuch Warrant as 
Coul actually obtained from Datochmaluak; the Puriuer 
If | has now ſeen the principal Information offered to Captain 
it | Munro of Culcairn, with his Deliverance upon it, written 
and ſubſcribed by himſelf in thele. Words. Preſented the 
« 4th of September 1739. 4 five a Clock in the Afternoon. 
offered the Warrant demanded againſt Donald Bayne, Ro- 
bert Roſs Donald Fraſer and Donald Chiſholm, but re- 
fuled one againft William Baillie without Caution for pro- 

«« fecuting him 44 fem Nitis” e 
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From this it appears chat Culcairn was at leaſt equally rea- 


dy with Davochmalual to grant the Defender Cout the War. 
rant he craved, but the Information was not preſented to. 
him till the Evening of that Day whereon the Defender 
Cont with his Troops had actually marched from S7rath-, 
weigh into Strathcarron; aud as to Cairgfſie the third She, 
riff-depure; the Purſuer has been credibly informed, that the. 
ſame Information was not preſented to him Till a Day or 
two after the 4th of September, and when the Defender's 
— . 8 
1 In reſpet? whereof, "tis bumbly hoped that the Court 
will find the Libel relevant in all its Parts, and 
repel the Defences, and remit 'the Libel to the 
0 ( 
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